
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



1913. ] MILLER V. NORTON & SMITH. 31 

duty to take the words which the Legislature has seen fit to em- 
ploy and give to them their usual and ordinary signification, and, 
having thus ascertained the legislative intent, to give effect to it, 
unless it transcends the legislative power as limited by the Con- 
stitution. 

For those reasons we are of opinion that the circuit court erred 
in awarding the mandamus, and that its judgment must be re- 
versed. 

Reversed. 



Miller v. Norton & Smith. 
March 13, 1913. 
[77 S. E. 453.] 

1. Banks and Banking (§ 119*) — Deposits — Relation between Bank 
and Depositor. — Where there is a general deposit of money in a 
bank, the beneficial ownership thereof vests in the bank; the relation 
between it and the depositor being that of debtor and creditor. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. 
§§ 289-292; Dec. Dig. § 119.*] 

2. Banks and Banking (§ 124*) — Deposits — Relation between Bank 
and Depositor. — Where a check is presented for general deposit to 
the bank on which it is drawn, and credit given the depositor there- 
for, the relation between the bank and depositor is that of debtor 
and creditor; the legal effect of the transaction being the same as 
if the bank paid the check and received the amount back on deposit. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. 
§ 307; Dec. Dig. § 124.*] 

3. Banks and Banking (§ 156*)— Collections— Title to Paper Re- 
ceived for Collection. — Where a check on one bank is deposited in 
another for collection, the bank is the agent of the depositor, and 
not the owner of the check until collection is made, unless the check 
is deposited in exchange for credit given the depositor, when the 
bank becomes the owner of the check and the debtor of the depositor. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. 
§§ 539-546; Dec. Dig. § 156.*] 

4. Banks and Banking (§ 159*)— Collections— Title to Paper Re- 
ceived for Collection. — Where a check on another bank is indorsed 
without restriction, deposited, and the amount credited to the de- 
positor, the bank reserving the right to charge it back, if not paid, 
whether the bank becomes the owner of the check or a mere agent 
for collection depends upon the intention of the parties, even though 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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the depositor is permitted to draw against the deposit; and where 
there was neither general custom, course of dealing, nor special 
agreement showing the intention, and the deposit was not drawn 
against, the bank did not acquire title; and, collection having been 
made by the receivers after insolvency, the depositor was entitled to 
the proceeds. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. 
§§ 547-553; Dec. Dig. § 159.*] 

S. Bills and Notes (§ 356*) — Bona Fide Purchasers — Payment of 
Value. — A bank, by crediting its depositor's account with the amount 
of a check drawn on another bank, does not become a holder for 
value, unless the credit is drawn upon by the depositor. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dig. § 
908: Dec. Dig. § 356.*] 

Appeal from Corporation Court of Alexandria. 

Action to wind up the affairs of the Virginia Safe Deposit & 
Trust Corporation, in which H. H. Miller filed a petition for pre- 
ferred payment of a claim. From a decree in favor of Norton & 
Smith, receivers, Miller appeals. Reversed, and decree entered 
for petitioner. 

Gibson & Nottingham, of Culpeper, for appellant. 
S. G. Brent, of Alexandria, for appellees. 

Buchanan. J. The first question raised and to be determined 
on this appeal is whether or not the title or ownership of a check 
for S629, deposited by the appellant, H. H. Miller, as agent, in 
the Culpeper branch of the Virginia Safe Deposit & Trust Cor- 
poration, passed when deposited to that corporation or remained 
in Miller, agent. 

The facts material to the decision of that question are as fol- 
lows: Prior to and during the months of November and De- 
cember, 1910, the Virginia Safe Deposit & Trust Corporation 
(which will hereafter in this opinion be designated as the bank) 
was engaged in a general banking business in the city of Alex- 
andria, with branch banks located at a number of places in the 
state, among others at Culpeper and Remington. Miller, as 
agent, in the month of November, 1910, opened an account with 
the Culpeper branch of the bank, making two deposits during 
that month by checks payable to him and drawn on the Culpeper 
branch. On the 27th day of December, and after the larger por- 
tion of those deposits had been withdrawn by check, Miller, as 
agent, mailed to the Culpeper branch a check drawn on the 
Fauquier National Bank, payable to Miller, in a letter which 

♦For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 



1913. ] MILLER V. NORTON & SMITH. 33 

stated: "Inclosed find check for six hundred and twenty-nine 
dollars credit account." The Culpeper branch acknowledged re- 
ceipt of letter and check on same day, in which it stated: "I 
credit $629. * * * Items outside of Alexandria credited, sub- 
ject to payment." The deposit tickets used by the Culpeper 
branch had printed on them: "Items on places outside of Cul- 
peper received by this bank will be collected through its regular 
correspondents, and it will not be responsible for failure to for- 
ward by most direct route, for any loss or delay in mail, or by 
reason of negligence or default of its correspondents." The check 
in question was forwarded by the Culpeper branch on the same 
day (the 27th) it was received to the office of the bank in Alex- 
andria, and was received by the latter on the next day (the 28th) 
and mailed by it on the same day to the Fauquier National Bank. 
The, check did not reach that bank until the next day (the 29th), 
when it gave the bank credit for the amount of the check. On 
the night of the 28th of that month, and before the check had 
been received by the Fauquier National Bank, receivers were 
appointed to and did take charge of the assets of the bank (which 
was then insolvent, though not so known to its directors), at the 
suit of some of its directors and stockholders, for the purpose 
of winding up its affairs. The receivers collected from the 
Fauquier National Bank the said sum of $629 as part of the 
assets of the bank. There is no evidence of any general custom 
on the part of the bank or of any of its branches, or of any 
special agreement between it and Miller, that, if checks de- 
posited and credited as cash were not paid, they were to be 
charged back to the depositor, or of any agreement that Miller 
could draw against them before they were collected. 

[1] It is well settled that where there is a general deposit of 
money in a bank, the title to, or beneficial ownership of, the 
money is vested in the bank, and the relation between it and the 
depositor is that of debtor and creditor. Robinson v. Gardiner, 
18 Grat. (59 Va.) 509, 510, and cases cited; Pendleton v. Com- 
monwealth, 110 Va. 229, 234, 65 S. E. 536; Tiffany on Banks 
and Banking, pp. 12, 13; 2 Morse on Banks and Banking (4th 
Ed.) § 568.- 

[2] It also seems to be well settled as a general rule that where 
a check drawn on a particular bank is presented to that bank for 
general deposit, and the bank gives the depositor credit therefor, 
the relation between the bank and the depositor is that of debtor 
and creditor, since the giving of credit, under such circumstances, 
is practically and legally the same as if the bank had paid the 
money to the depositor and had received it again on deposit. 
Tiffany on Banks and Banking, pp. 38, 39; 2 Morse on Banks 
and Banking, § 569. 
—3 
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[3] Where a check on one bank is deposited in another for 
collection, the ownership of the check is not transferred to the 
bank ; but it is the agent of the depositor until collection is made, 
and not until then does it become the debtor of the depositor. 
But, if the check is deposited in exchange for credit given the 
depositor, then the transaction is in effect a sale of the check to 
the bank, and it becomes the beneficial owner of the check and 
the debtor of the depositor. Tiffany on Banks and Banking, p. 
29; 2 Morse on Banks and Banking, § 577. 

[4] Where a customer of a commercial bank deposits (using 
that word loosely.) with it a check on another bank, indorsed by 
him without restriction, and the amount thereof is credited to 
the depositor as so much cash, the bank reserving the right to 
charge it back if not paid, the question whether the title or bene- 
ficial ownership of the check passes to the bank or remains in the 
depositor in a controversy between them is one upon which the 
courts are not agreed. 

It was held by this court in Fayette National Bank v. Sum- 
mers, 105 Va. 689, 54 S. E: 862, 7 L. R. A. (N. S.) 694, and in 
Greensburg National Bank v. Syer & Co., 73 S. E. 438, that in 
such a case the question of beneficial ownership of the check de- 
pends upon the intention of the parties. The instruction given 
in the first-named case, and which upon objection was held to be 
correct, was as follows: "The court instructs the jury that if 
they shall believe from the evidence that the plaintiff bank re- 
ceived the check which is the of this suit as a deposit to 

be treated as cash, and that such was the intention of the parties 
(Hughes and the bank) at the time the check was received and 
deposited, then title to said check passed to the bank at that time. 
But if the jury shall believe from the evidence that the parties 
intended that the bank should not receive said check as cash, but 
only as an agent for collection, then title to said check did not 
vest in the bank at the time of the deposit. The court further 
tells the jury the question as to whether the parties intended the 
check when deposited to be treated as cash or merely for collec- 
tion is one of fact for the jury, under all the facts and circum- 
stances proven in the case relating thereto and throwing light 
thereon." 

The instruction in the second-named case is the same in sub- 
stance; and, while it was given without objection, the opinion 
was expressed that it was a correct statement of law. 

These cases are relied on by the appellant as conclusive in his 
favor, though it is denied that the precise question involved in 
this case was raised in either of those cases by the instructions 
given. In this case it does not appear what the intention of the 
parties was, unless their intention can be gathered from the 
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isolated transaction itself. There was no custom shown, nor any 
course of dealing between the parties proved, from which their 
intention could be inferred. Neither was there any agreement 
between them that the check was for collection and credit, or 
that, when it was received and credited as cash, the bank was to 
become the beneficial owner of it. The indorsement of the check 
by the depositor was general and accompanied by a letter direct- 
ing it to be credited to his account. It was credited to his ac- 
count; but, being on a bank outside of the city of Alexandria, 
it was credited subject to payment, as the depositor knew gen- 
erally from the notice printed on its deposit slips, as well as from 
the slip he received notifying him of the character of the de- 
posit made. Tiffany on Banks, etc., pp. 33, 34 ; South Park, 
etc., Co. v. Chicago, etc., Ry. Co., 75 Minn. 186, 77 N. W. 796. 

In the case of Fayette National Bank v. Summers, supra, the 
court, as sustaining its conclusion that the instructions given in 
that case correctly propounded the law as applied to its facts, 
cited 2 Morse on Banks, etc.. (4th Ed.) § 586, and National Bank 
v. Miller, 77 Ala. 173, 54 Am. Rep. 50, and quoted from each. 
The language quoted from Morse is that "checks when deposited 
and credited do not become the property of the bank, even 
though the depositor has been allowed to check against the de- 
posit before the paper is collected and the depositor can recover 
the check or other paper." The next paragraph of the section 
quoted, and which gives the reason for the doctrine stated, is as 
follows: "When a depositor deposits a check on another bank, 
without any special contract, the property remains in him, and 
the bank is his agent until it has notice that the correspondent 
bank has received the money and credited it. If the deposit is 
made and credited to cover an overdraft, or is drawn upon, the 
bank can hold the paper until the account is squared ; but the 
property is in the customer. It is said that the indorsement of 
the check to the bank and credit on the books of the bank and 
on the pass-book are evidence of a contract by which the bank 
shall become owner of the paper: but (1) banks always claim 
and exercise the right of charging to the depositor all such 
checks returned unpaid, which is not consistent with the theory 
of an understanding that the title passes absolutely." 

The language of the Alabama case, quoted in Fayette National 
Bank v. Summers, is as follows: "When a check is deposited 
it is taken generally for collection by the bank as the agent of the 
depositor, and the bank does not owe the amount until its collec- 
tion is accomplished. It may be that, if it is passed to the credit 
of the depositor and mingled with the general funds of the bank, 
it is prima facie a payment of deposit ; but the bank may permit, 
as a matter of favor and convenience, checks to be drawn against 
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it before payment — the depositor, in the event of nonpayment, 
being responsible for the sums drawn — not by reason of his in- 
dorsement, the check not having ceased to be his property, but 
for money paid." 

In the case of the Greensburg Nat. Bank v. Syer, etc., supra, 
where the instruction given was substantially the same as the 
instructions given in Fayette Nat. Bank v. Summers, this court 
said : "In the case of the St. Louis, etc., R. Co. v. Johnston, 133 
U. S. 566, 10 Sup. Ct. 390, 33 L. Ed. 683, the court said, speak- 
ing of the deposit of a draft in bank, that : 'If there be no bar- 
gain that the property should be charged, the relation resembles 
that of principal and agent. Mere liberty to draw does not 
make out such a bargain.' And in the same case it was said that 
the fact the draft was entered at its full value indicated that it 
was not discounted but credited for convenience and in antic- 
ipation of payment." 

The authorities relied on in Fayette Nat. Bank v. Summers, 
supra, and Greensburg Nat. Bank v. Syer & Co., supra, to sus- 
tain the decisions in those cases, lay down the doctrine, as stated 
by the reporter in the syllabus of the first-named case, that 
whether a bank receiving from a customer a check (on another 
bank) which it places to his credit (as cash) becomes the owner 
of the check or a mere agent for collection depends upon the in- 
tention of the parties; but ordinarily a check so deposited is 
taken for collection by the bank as agent of the depositor; and, 
although the bank, as a matter of favor or convenience, may 
permit the depositor to draw against the check so deposited be- 
fore payment, the depositor, in the event of nonpayment, being 
responsible for the sums drawn, the bank does not thereby be- 
come the beneficial owner of the check as between the depositor 
and the bank or its receivers, where it closes its doors before 
the check is collected. 

While, as before stated, the courts are not agreed upon this 
question, there is ample authority to sustain the doctrine of the 
cases cited. 

Vice Chancellor Pitney, now one of the Justices of Supreme 
Court of the United States, in Perth Amboy Gas Light Co. v. 
Middlesex County Bank, 60 N. J. Eq. 84, 45 Atl. 704, in dis- 
cussing this question in a carefully considered opinion, says : 
" * * * Where the deposit consists of checks or drafts drawn 
on a third party, whether a bank or an individual, the result 
may be : ( 1 ) Either an increase in the debt from the bank to the 
depositor; or (2) a mere bailment of the check or draft with the 
bank as an agent to collect the same for and on account of the 
depositor, and credit him with the amount collected. The actual 
result depends upon either what actually passes between the par- 
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ties at the time or what the custom or practice prevailing between 
them is, and the situation of the account between the dealer and 
banker. If a depositor deposits a check or draft on a third party, 
with the understanding, either express or implied, that he is to 
draw against it at once as if it were cash, and the bank agrees to 
accept it and treat it as cash, and the depositor draws against it 
before the amount is realized by the bank, then it is properly 
treated as a deposit in cash; or if the depositor is already in- 
debted to the bank, and the deposit is received in whole or in 
partial payment, the same result follows. But, in the absence of 
an understanding or situation of this kind, it is a mere bailment." 
See, also, National Com. Bank v. Miller, etc., supra, 77 Ala. 168, 
173, 174, 54 Am. Rep. 50; National Butchers, etc., Bank v. Hub* 
bell, 117 N. Y. 384, 393-396, 22 N. E. 1031, 7 L, R. A. 852, 15 
Am. St. Rep. 515; Beal, Receiver of Maverick Nat Bank v. City 
of Somerville, 50 Fed. 647, 1 C. C. A. 598, 17 L. R. A. 291, 294- 
296; Balbach v. Frelinghuysen, Receiver (C. C.) 15 Fed. 675, 
681-684; South Park, etc., v. Chicago, etc., Ry. Co., supra. 

In this case, as before stated, there was neither general custom, 
course of dealing, nor special agreement from which- to gather 
the intention of the depositor and the bank when the check was 
deposited. The sum credited was never drawn against by the 
depositor, nor did He have any authority to draw against it until 
collected, unless crediting it as cash. The bank, reserving the 
right to charge it back if not paid, gave him the right to at once 
check against it. The bank, as a matter of fact, under the facts 
disclosed by the record, was not a holder of the check for value. 

[5] In this country, though the rule seems to be different in 
England, it is settled that the mere giving of credit to a deposi- 
tor's account of a check does not constitute the bank a holder for 
value; but, in order to have that effect, the credit must be drawn 
upon. Tiffany on Banks and Banking, pp. 39, 40, and cases cited ; 
7 Cyc. 929, and cases cited. 

Upon the facts disclosed by the record, we are of opinion that 
the bank was not the beneficial owner of the check when it went 
into the hands of the receivers, and that as between the receivers 
and the plaintiff in error, the depositor, he is entitled to the pro- 
ceeds of the check, and the trial court erred in not so deciding. 

The decree complained of must therefore be reversed, and this 
court will enter such decree as the trial court ought to have en- 
tered. 

This conclusion renders it unnecessary to consider the other 
assignment of error, which is based upon the hypothesis that the 
beneficial ownership of the check was in the depositor, and not 
in the bank, when it closed its doors. 



